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SIGNIFICANT AMENDMENTS INTRODUCTED BY THE
NEW COMMUNIQUE ON M&A

With effect from 1 January 2011, a newthe Protection of Competition has been amendedrakve

Communiqué No. 2010/4 on Mergers andtimes and those amendments made the issuanceafa N
Acquisitions (the New Communiqué) Communiqué to replace the Old Communiqué necessary.
which was published by the Turkish
Competition Board (theBoard”) in the Official Gazette This article aims to spotlight the significant amerents
on 7 October 2010 has replaced the previou introduced by the
Communiqué No. 1997/1 (theOld Communiqué”), New Communiqué
which was in force since 1997. With the New and to provide
Communiqué, among others, definition of merger ang information on the
acquisitions, thresholds and ancilliary restricsiohave new arrangements
been amended significantly. regarding the
Notification Form
It shall be emphasized that as part of the harnabioiz Concerning the
process with the European Union, the Law No. 4064 oMergers and Acquisitions (thé&trm”).

SIGNIFICANT AMENDMENTS

i)  Definitions Section

he Old Communique did not contain a separaturnovers whereas the market share threshold system
“Definitions” provision; however, Article 4 of the eliminated. As per Article 7 of the New Communigaé
New Communiqué defines a number of termsnerger or an acquisition shall be notified to the
including “relevant undertaking” (merging Competition Authority for the approval of the Boaifd
persons or economic units in merger transactiongither the total turnovers of the transaction partin
acquiring or acquired persons or economic units iffurkey exceed TL 100 million and turnovers of asle
acquisition transactions) and ‘“transaction party'two of the transaction parties in Turkey each edseEL

(undertaking party to the merger or acquisition). 30 million or the global turnover of one of thertsaction
parties exceed TL 500 million, and at least onethaf
i) Cases Considered and Not Considered As a remaining transaction parties have a turnover inkd@y
Merger or an Acquisition Transaction . exceeding TL 5 million.

A competitive world Overseas sales of the parties

One of the most important topics regulated by the ff . i
S . . rs tw
New Communiqué is the evaluation of transactlono ers two in merger and acquisition

whether or not to be considered as a merger or ossibilities. You can transactions shall not be
acquisition. Transactions not to be considered as ose. Or, if you want taken into . consideration
merger and an acquisition areinter alia, 0 win, you can when calculating the turnover
acquisition of control by a public institution or €hange. g‘xceTturf‘;?Y'oimA\(ljgr']tt'Spily'in
organization by operation of law and due to Henry Ford P ! '

cases where there is no
affected market as a result of a merger or an aitiun
transaction, the approval of the Board will notrbquired
even though the above mentioned thresholds areed&de
The Board may revise the abovementioned thresholds
every year.

divestment, dissolution, insolvency, suspension of
payment, bankruptcy, privatization or a similars@a

Article 6 of the Communiqué also states that igraup
transactions and other transactions which do raat te a
change in control should not be considered witlhia t
scope of the New Communiqué and do not require tl

authorization of the Board. Fﬁ‘) Turnover Calculation

To calculate the turnovers of the parties, thel totamover

) of all legal entities and economic units, such as;
iii) - Thresholds and Turnover Calculation subsidiaries, parent companies and the subsidiafitise

a) Notification Thresholds parent companies need to be included in the caionla
Another significant amendment introduced by the New

Communiqué is the new notification thresholds. THd  As it is mentioned above, under the “Definitiongtgon
Communiqué envisaged a dual threshold systemf the New Communiqué, the term “Relevant
involving market shares or turnover for determimatdf  Undertaking” is defined as the merging entity ooremmic
mergers and acquisitions subject to approval. Hewem units in merger transactions; the acquiring entity
the New Communiqueé the notification of the threghol economic units or the entity or economic units eabjo
are based on total turnovers in Turkey and globatansfer in acquisition transactions. The defimitiof the

e |




“Relevant Undertaking” differs in acquisitions depéng
on the structure of the control. The term “Trarismc
Party” is defined as “the enterprise which is padya
merger or acquisition transaction”.

Non-compete obligation of the seller in a merger
transaction provided that it is admissible in tewhsime,
scope, geographical area and person; non-solaritation-
disclosure and imposing related obligations on dbker

In accordance with these definitions, the “Relevanare deemed as acceptable ancillary restrictionsthén

Undertakings” shall be interpreted as the persons &uidelines.

Therefore, it has been advised that

economic units who are directly parties to merger oundertakings shall choose the best alternativeerimg of

acquisition transactions whereas the “Transactimids”

ancillary restrictions to preserve the competition.

are economic integrities which include the relative

undertakings. Therefore, at the time of determinind\s to the Guidelines,

whether the authorization of the Competition Auttyois
required for a merger or an acquisition, first théative
undertakings shall be designated. The turnovestioids
of the transaction parties are calculated in tightliof
Article 8 of the New Communiqué.
calculation, the total turnover of such economignity

where the relative undertakings are involved (ngmelv)

other persons or economic units which are relatiéul tve
relative undertakings) are considered.

non-compete obligation not
exceeding 3-year period is reasonable. Howeveheife

is an outlasting customer dependency and more isme
required in respect to the qualification of thensferred
know-how, the non-compete obligation more than &rye

During suchperiod may be acceptable as an ancillary restrictio

Notification Form

There have been some significant changes in the leor
the New Communiqué. Compared to the Old
Communiqué, the content of the New Communiqué has

The final point to be underlined is if two or morebecome more comprehensive. The following mattevg ha

transactions are carried out by the same partilsinvd  been included in the informatory section of therfror

period of 2 years, these transactions shall beidered as
a single transaction for the calculation of turmsve -

iv) Ancillary Restrictions

The New Communiqué has regulated a provision gfatin
approvals granted by the Board concerning the merge
and acquisition shall also cover those restrictiach

are directly relevant and required for the impletagan

of the transaction. The principle is that part&®uld
determine whether the ancillary restrictions introed by
the merger or acquisition exceed this framework.

Hence, the general procedure for the assessmetfteof
ancillary restrictions in all mergers and acquisii has
been abandoned. Therefore, the transaction paties -
obliged to assess the restrictions whether they are
ancillary restrictions or not. Accordingly, it haseen
accepted that, even though the Board has not made a
assessment regarding the restrictions, the Bodetsion

will cover the ancillary restrictions as well. Hoves,
upon the request of the transaction parties, trerdBwill
evaluate the new restrictions in its decision reupr
concentration, if it has not been evaluated ingrevious
decision of the Board.

Additionally, parties that will make the assessmemall
take into account that the ancillary restrictions directly
related to the concentration transaction and nacgder
the application of the transaction and for the cletep
provision of the activities expected from the
concentration. Also, criteria of “direct relatiorénd
“necessity” have to be evaluated objectively. -

As provided under the Guidelines which has been
published by the Board, the ancillary restrictionid be
applicable only if they are considered as “directly
related”. For determining the direct connectione ahall
take into consideration the following criterid) the
ancillary restriction shall be within the same se@s the
transactionfii) the ancillary restriction shall be applied at
the same time period with the transactiomj) (the
ancillary restriction shall be closely related witle main
transaction in terms of economy; a(d) the ancillary
restriction shall have been envisaged for providing
convenience during the transmission to the newbpset!
structure.

The Board does not require filling out the inforioat

in Articles 6, 7, 8 of the New Communiqué in cake a
one of the transaction parties shall acquire foifitool

of an enterprise which has already been controlled
jointly; and b) the transaction parties’ total metrk
shares are less than 20% for horizontal relatiqusshi
and one of the transaction parties’ total markerah

is less than 25% percent for vertical relationships
relation to the affected markets. This arrangement
provides convenience to the enterprises. Howenwer, i
some cases the Board may request to fill out thenFo
completely out.

The Board has obliged the parties to submit the
agreement which is subject to the transaction thigh
notification form. With the new arrangements, ualik
the Old Communiqué, the Board does not oblige the
parties to submit the executed copies of the
agreements. The agreements shall not have toebe t
original copies signed by the parties of the
agreement. The Board has also taken into accoant th
possibility of the agreement in question executed i
foreign language. In such case, the notifying party
obliged to provide the translation of the agreement
and indicate that the Turkish version shall be the
essential one. It has been emphasized that, every
page shall be approved by an authorized persdmeof t
entity or its representative in case the texts rave
translated by a sworn translator.

Finally, it has been added that in case the reqdest
information or documents cannot be provided, the
parties must state their reasons for not havintairer
information or documents and provide soundest
estimated data concerning the information in qoasti
and disclose the sources for these estimated ddta a
clarify where those information may be gathered.

Final Remarks

As from 1 January 2011, the merger and acquisition
system is more closely harmonized with the
European Union legislation. Hopefully, the system i
the New Communiqué will provide sufficient legal
certainty as it is aimed.



