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Expropriation Concerning Renewable Projects

s a result of the increase in demand, energgovernmental entities, through the enactment otiape

sector activities have accelerated in Turkey and

around the world; and simultaneously limited

nature of energy sources has started to push t
governments towards using renewable energy source
The use, generation and consumption of such soarees
strictly regulated through a comprehensive legistat
which contains restrictions and provides strictesufor
investors planning to invest in such projects. Th
expropriation process regarding renewable energ
projects is one of areas specifically regulatedsith
legislation.

As lands are one of the essential parts of theggner
projects, their acquisition from their owners isalan
essential hurdle that needs to be solved. Thexgefior
certain cases, geographical circumstances may tlead
Government to acquire land for general public ieger
These acquisitions are made through the expropniati
process.

laws, expropriation
for the benefit of real
persons and legal
entites are  also
possible under certain
circumstances. The
reason thereof is the
fact that the support

to the investors
especially in the
acquisition of

required lands, is

necessary in order to
be able to benefit
from the advantages
of renewable energy
resources and inputs
to the national
economy. However,
each  expropriation

Expropriation means the acquisition of the owngrstfi  process whether or not for the benefit of real gessor
or establishment of a right of easement on landsedvby legal entities is subject to the provisions andcpoures
private persons by the Government for public irggre set forth under the Law.

with a decision taken by the competent authorities
accordance with the procedures stipulated by law. This article aims to generally highlight the exmiapion
procedures set forth under the Law in relation he t
The legal grounds of expropriation have been sghfim  renewable energy resources.
the Expropriation Law numbered 2942 (thé&ai”).

Although the Law allows expropriation only for

Expropriation Procedure

s per the Law, after the request by investors fowhich is granted by applicable legislation with the
or determination by the Energy Marketauthority to expropriate. Interms of energy pctge such
Regulatory Authority (EMRA") of any need of governmental entity is EMRA. Therefore, requesis f
expropriation, EMRA will evaluate such need expropriation by investors must be directly addeds®
and, if it is found appropriate, it will commenchet EMRA.
process through an expropriation decision. However
prior to such an expropriation decision,
the immovable property to be
expropriated and its current legal
status must be determined. Also, the
value of such immovable property
must be checked from the relevant tax
administration.

As per Article 15/c of the Electricity
Market Law, requests of investors for
expropriation may be evaluated and
performed by EMRA in accordance
with the procedures set forth in the
Law. The decision of EMRA on the
requirement of expropriation shall be
deemed as a public interest decision.
As prescribed by the Law, a
governmental entity must first take a
public interest decision before taking

We can create a more
sustainable, cleaner
and safer world by
making wiser energy
choices.

-- Robert Alan

Expropriation Decision

As mentioned above, expropriation is
allowed only for public interest and the an expropriation decision. However,
authorization for expropriation is given only to according to Article 15/c of the Electricity Markeaw,
governmental entities. However, there may be casébe abovementioned decision of EMRA shall serveaas
where there is a need for expropriation in the nafnea  public interest decision and, therefore, EMRA does$
real person or legal entity, i.e. investors. Iseaf there need to take further decision. This provision Bure
is such a need of expropriation, the legal entityamal simplifies the expropriation procedure for energgjgcts.
person may apply to the relevant governmental yentit
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Once EMRA takes an expropriation decision, thevaié Transfer of the |mmovable Property

title deed registry will be informed of the exprigtion in

order for the expropriation decision to be annatatéth  After the expropriation price has been determitedRA
the title deed registry as per Article 7 of the LaWpon is obliged to pay the subject amount to the owrfethe
the annotation, the title deed registry is obligedhotify  property subject to the expropriation and subseityen
EMRA of any change on the ownership of the propasty such property will be transferred to EMRA. If the
well as any change regarding the rights in rembéisteed  expropriation is made upon the request of invedtwen
on the immovable property to be expropriated.within ~ the price must be financed by such investor. Hearev
six months, EMRA fails to deliver a document ob&min even in such case, the subject immovable propeust tre
from a court certifying that EMRA has filed a lavitsior ~ registered in the name of EMRA, and then EMRA shall
determination of the expropriation price and clainfer  create a right of easement on such property inrfaf/the
the registration of the immovable property in i@nre, investors free of charge for a period equal tolibense
then the title deed registry will cancel such aatioh. period granted to such investor.

According to the decision of the Council of Ministe As per Article 20 of the Law, after registration tife

published in the Official Gazette dated 30 Septambeproperty in the name of EMRA, EMRA will apply toeth

2004, Article 27 of the Law, regulating immediaterelevant execution office to ask for the evacuatibrihe

expropriation, will be applied for the expropriatto property. Upon such application by EMRA, the ex&gu

performed by EMRA. Immediate expropriation is anoffice shall deliver a notice to the user requestiheir

atypical method of expropriation which provides @im evacuation within 15 days. In cases in which thapprty

efficiency for reasons of public interest duringeth is not evacuated within the said period, then cdemnie

expropriation process. execution office will start evacuation proceduresny
objection raised by the inhabitants against theceaton

During the typical process of expropriation, thenewof shall not interrupt the evacuation process.

an immovable property subject to expropriation \Wwive

the right to initiate an annulment lawsuit befotee t |ssues Encountered During the Process

administrative courts. However, during the immesliat

expropriation, the owner of an immovable propestywot One of the important problems encountered durirg th

entitled to challenge the expropriation process,dolely  expropriation process is the requirement to make th

has the right to challenge the cost and exproprgtrice. payments to the owner’s bank account. As per the,L

This  characteristic of immediate expropriationthe expropriation price determined by the court trhes

significantly decreases the time period for theesters. deposited into the bank account opened in the rafrtie
owner. Although, it seems like an easy and normal
Determination of the Expropriation Price payment procedure; this little requirement creasous

difficulties where the expropriation involves a dar
The expropriation price may be determined througlgeographical area with numerous owners. Suchcdiffi
negotiations with the owner of the immovable propén  arises due to the Law on the Prevention of Money
be expropriated. However, if EMRA and the ownerLaundering numbered 5549 according to which thek®an
cannot reach an agreement, EMRA will file a lawsuire first required to open a bank account withideatity
before civil courts requesting the determinationtiké and residence information of the holder. Therefore
expropriation price. Furthermore, EMRA will claithe EMRA is required to investigate and establish the
registration of the immovable property subject tddentities and residences of all owners, and thos,
expropriation in its name, in exchange of the paynué  practice this requirement creates an onerous veadt. |
the expropriation price.

Legal status of properties may also create probfemthe
According to the Law, in the first hearing, whictush be finalization of the process. If the expropriatimvolves
held within 30 days as of the date of application bproperties which are qualified as a cemetery, fegdi
EMRA, the court will first ask the parties to mullya ground, school, health care facility or which avened by
agree on the expropriation price. If the partiegrnot foundations, expropriation process may not be iedl
reach an agreement again, then the court will agpp@oi  within a short term due to the Turkish bureaucracy.
expert to determine the value of the subject mattBefore expropriation, their legal status must banged
immovable property. through a long process.

Finally, pursuant to the report prepared by an gxpee As a final remark, another important issue is #nesluits
court shall determine the expropriation price. Thenitiated for the cancellation of environmental &g
expropriation price shall be determined taking intaassessment reports. Although the owners of theepties
consideration all factors that may affect the vatfieghe subject to immediate expropriation do not haveghtrio
immovable property, such as the legal status of thebject to the expropriation, in practice, they mi@iating
immovable property, the surface area, the distdrma lawsuits against the environmental impact assessmen
all roads and other settlements, including theadist reports regarding the energy projects to prevem th
from the city center. finalization of the expropriation.

The aim of this 10-dailies is to give an executive summary on certain legal matters. This has been prepared for
information purposes only and does not constitute any legal advice. Thus, one should not rely on it for specific
advice. For further information or advice please contact Taboglu & Demirhan, a full-service law firm based in
I'stanbul.




