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JOINT “AD"VENTURES UNDER TURKISH LAW
I. INTRODUCTION

Some scholars allege that the so-called joint venture concept finds its roots in the Roman
Law under the form of sociefas. Accordingly, this concept is considered to have two
types namely consortium and societas omnium bonorum. Some scholars assert that it has
started to be used as a commercial model in Venetian merchants’ era concerning the sea
transportation transactions among merchants gathering for the consummation of a single
commercial purpuse', However, no matter where and when the roots go beyond, the term
has long evolved since and must importantly upon the World War Il found its place as
adjacent to the term “partnership” in common law systems. The legal authorities and the
commercial environment have approached the term over the already existent concepts
and tried to place it therein. Therefore, many definitions are created in different legal
systems.

These attempts have also resulted in the creation of various different approaches since
these definition proposals have focused on different criteria and types of joint ventures.
Finally, it has been accepted by the legal authorities that introduction of a joint venture
definition encompassing all types and criteria thereof is futile.  Given the fact above, it
would eventually be appropriate to address the crucial elements of joint ventures rather
than contributing to the definition inflation.

Accordingly, joint venture is a type of partnership. Two or more persons (legal entities
or individuals) who are independent from each other in legal and economical terms
gather for the accomplishment of a common task. The task can be a specific one which
will terminate the venture upon its accomplishment or with a continuing character with
different intentions. Some scholars opine that the joint ventures can only be established
for one single purpose, the accomplishment of which terminated the venture. They
further assert that one single purpose criterion is one of the main features which differs
joint ventures from the partnerships.

The venture can be shifted to a company upon the consummation of a certain phase of
partnership or may completely refrain from being structured in a company format. The
joint venture targets gaining profit. On the other hand, the partners shall jointly assume
the burden of loss. All partners of a joint venture are deemed to be empowered to bind,
represent and control the venture. Some scholars also enlist “the joint and several
liability of each partner against the third parties” is one of the essential elements of the
joint ventures.

Finally, all partners of the joint venture are expected to provide a piece of contribution
which has a commercial value. The contribution can be money, asset, commercial
reputation and undertaking to provide certain services, personnel and know-how.

! Nami Barlas, Adi Ortaklik Temeline Dayal Sézlesme lligkileri, 1998, p.7; Guloren Tekinalp/Unal
Tekinalp, Joint Venture, Yasar Karayalgin®a Armagan, 1988, p.148
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I1. JOINT VENTURES UNDER TURKISH LAW

In a nutshell, the Turkish Code of Obligations (the “TCO™) and the Turkish Commercial
Code (the “TCC™) do not specifically regulate the term “joint ventures” (ortak girisim).
However, taking into consideration of its features, joint venture is deemed as a type of

general partnership (“adi ortaklik”). The general partnerships are well-regulated under of
TCO, Article 520 et sec.

Apart from the above-mentioned general classification of the TCO in Turkish legal
system, the “joint ventures” are specifically regulated under the Public Tender, Foreign
Direct Investment and Corporate Tax legislations. However, the approaches of these
legislations to “joint venture” differ from the principles set forth pursuant to the TCO
under the term of “general partnership”. In other words, the Public Tender legislation
addresses the issue so as to regulate the undertakings of a joint venture who has awarded
a state tender, the Foreign Direct Investment legislation touches thereupon with the
standing point of a body corporate in which direct investment may be injected and finally
the Corporate Tax legislation presents the model as for the determination of a tax payer
status.

A. JOINT VENTURES UNDER PUBLIC TENDER, FOREIGN DIRECT INVESTMENT AND
CORPORATE TAX LEGISLATION

1. Joint Ventures under Public Tender Legislation

The term joint venture (“ortak girigim™) is defined in the Public Tender Law, Article 4 as
the business partnerships or the consortia which has been established by the individuals
or the legal entities pursuant to an agreement executed for the participation in a state
tender. It is noteworthy that the joint ventures are defined through the use of two new
terms namely business partnerships (“iy ortakligi”) and consortia (“konsorsivum™). It is
also important to note that a joint venture cannot be a partner in a joint venture beside the
individuals and legal entities.

Under the Public Tender Law, Article 14, it is stated that joint ventures can be established
solely in two types. Accordingly, in business partnerships, the business partners
undertake the accomplishment of the awarded tender jointly and severally. On the other
hand, in case of consortia, the consortia members will be under the duty to perform the
related part of the awarded tender which they have specifically undertaken. Therefore,
when a performance failure in a state tender occurs, all business partners will jointly and
severally be liable for any and all partners’ breach whereby the consortia members will
be released from their obligations in proportion to the accomplishment of their
specifically undertaken obligations. According to Article 14, the business partnerships
are allowed to participate any state tenders but the consortia can only be participate
therein in proviso that the relevant tender specification consents thereto. The joint
ventures comprising of business partnerships and consortia are established through the
execution of a joint venture agreement which shall be submitted to the related
governmental authority prior to the finalization of the tender process. However, if the
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tender is awarded to the related joint venture, it is a prerequisite for the joint venture
members to submit the joint venture agreement to the tender commission in a notarized
form. In case of business partnerships, the agreement is required to include the
provisions concerning the joint and several liabilities of the partners and the identification
of the leading partner. However, in case of consortia, it is a requisite to identify the
coordinator and to specify the liability of the members for their specifically-owed
obligations.

2. Joint Ventures under Corporate Tax Legislation

The Corporate Tax Law and the Corporate Tax General Communiqué Serial Number 1
(the “Communiqué”) do not specifically regulate the joint ventures. As per the
Communiqué, Article 15.3.1.1, it is set forth that “the firms gathering for the
accomplishment of certain project are allowed to establish three types of partnerships,
namely general partnerships, business partnerships and consortia. It is noteworthy to
highlight the fact that the corporate tax approach focuses on the subject matter of the
taxable body corporate rather than the determination of the features of these terms.

The Corporate Tax Law, Article 2(7) addresses the corporate tax payers. Accordingly,
the joint stock corporations, limited liability companies, cooperatives, the funds under the
supervision of Capital Markets Law, the similar foreign funds, commercial state
enterprises, similar foreign state enterprises, commercial enterprises activating under the
supervision of associations or foundations (“Other Tax Payers”) and business
partnerships are defined as corporate tax payers. According to the same Article, the
business partnerships are defined as the partnerships that are established by and among
the Other Tax Payers or by and among the Other Tax Payers and individuals or collective
companies for the joint accomplishment of a single project. In order for a business
partnership to be deemed as a corporate tax payer, a request related thereto is required. It
is also set forth in the same Article that lack of being established in a form of a legal
entity shall make no difference to such status. As one may easily observe, the Corporate
Tax legislation has defined business partnerships as an establishment involving at least
one corporate tax payer. In other words, the establishments incorporated solely by
collective companies or solely by individuals are not deemed as a business partnership
which necessitates the involvement of at least one corporate tax payer.

Beside the Corporate Tax Law which displays the general framework of a business
partnership as a corporate tax payer, the Communiqué has well-promulgated the business
partnerships, the requisites to be deemed as a business partnership and the differences
between the business partnerships and the consortia. Upon repetition of the definition
mentioned above the Communiqué provides the main criteria of the business
partnerships.

Communiqué, Article 2.5.2 requires the existence of below-mentioned features so as to
be deemed a corporate tax payer business partnership:
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a Corporate Tax Payer Pariner: The corporate tax payer business partnerships are
required to have at least one corporate tax payer partner. Therefore, as mentioned
above the no corporate tax payer business partnership can be established among
the individuals or collective companies.

h. Single Commercial Purpose (Project) to be completed in a Specific Time Period:
The corporate tax payer business partnership is required to be established for the
performance of a single commercial purpose (an undertaking to provide a project
to the project holder), the completion period of which will be determined
forefront. Therefore a partnership incorporated with the aim of several different
projects or of a repetitive or continuing commercial nature shall not be deemed as
a corporate tax payer business partnership.

c. Written Agreement: 1t is a requisite o execute a written business partnership
agreement S0 as to be deemed as a corporate tax payer business partnership. The
agreement needs to stipulate all the required features of the business partnership.

d Undertaking Agreement between the Partnership and the Project Holder: As
mentioned above such business partnership is established for the performance of a
single commercial project owed against a project holder. Therefore, a written
agreement stipulating the terms and conditions of the project and the undertakings
of the business partnership and the project holder are required.

e. Joint and Several Liabilities: The partners in a business partnership are required
to be under the obligation to perform the accomplishment of the project (single
commercial purpose) jointly and severally.

£’ Profit Sharing: The profits gained upon the completion of the project shall be
shared among the partners.

The dissolution of a corporate tax payer business partnership occurs when the single
commercial purpose is accomplished, the profit sharing is completed and the corporate
tax undertakings are duly performed. However, the finalization of the dissolution of the
partnership shall be subject to the dissolution provisions of the general partnerships in the
TCO.

Finally, the Communiqué volunteers providing the criterion for the consortia so as to the
display different taxation standards in comparison to the business partnerships.
Accordingly, the consortia is a joint venture whereby the members are liable for the
performance of the undertakings which are specifically owed thereby (not jointly and
severally) under a written agreement stipulating a detailed performance plan, upon the
completion of which the loss and profit are assumed as to the proportion to the
performance owed thereby.
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3. Joint Ventures under Foreign Direct Investment Legislation

The Foreign Direct Investment Law, Article 3 states that it is free for the foreign
investors to engage in foreign direct investment in the Republic of Turkey. Accordingly,
the domestic and foreign investors are treated equally before the law. The foreign direct
investment cannot be expropriated or nationalized unless there is a public interest and fair
compensation is paid. The foreign investors are free to transfer their proceeds gained
from the foreign direct investment. The foreign direct investment can be made through
allocation of cash, securities, machinery and equipment, intellectual property from abroad
or through the allocation of economical values such as profit, receivables, other proceeds
or rights with regard to the exploration and operation of natural resources from domestic
sources.

The foreign investors are defined as the foreign individuals, legal entities, institutions or
Turkish nationals residing abroad. The foreign investment is pursued through the
incorporation of new companies or establishment of branch or liaison offices or
participation therein through share purchases. The companies in which the foreign direct
investment can be made are the ones set forth in the TCC and the general partnerships
regulated under the TCO. Pursuant to the Regulation on the Implementation of Foreign
Direct Investment Law, Article 9, (contrary to the abolished Law on Incitement of
Foreign Investment) joint ventures, consortia and business partnerships are deemed as
general partnerships and are accepted as the models to be used in foreign direct
investment.

As may be apparently observed, the Foreign Direct Investment legislation acknowledges
the internationally accepted concepts such as joint ventures, business partnerships and
consortia but denies introducing new definitions thereto. Contrary to that, the Foreign
Direct Investment legislation deems that these models are general partnerships and are
required to be treated as per the general partnership provisions of the TCO.

B. JOINT VENTURES UNDER TURKISH CODE OF OBLIGATIONS

Pursuant to the precedent High Appeals Court cases and the scholarly opinions, joint
ventures, despite the interdisciplinary definitions and treatment in the Turkish Public
Tender, Foreign Direct Investment and Corporate Tax legislations, are deemed as the
types of general partnerships regulated under the TCO Article 520 et sec. Therefore,
unless otherwise agreed upon among the partners of the joint ventures, the provisions in
TCO related thereto shall be applicable.

1. General Partnership

According to the TCO, Article 520, general partnership is a type of partnership whereby
two or more persons agree on allocation of a specific contribution for the purpose of
accomplishing a common purpose. The legal scholars and the High Appeals Court have
extended the scope of general partnership and defined it as the agreement on a
partnership relationship lacking a legal entity status whereby the partners contribute a
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specific value for the accomplishment of a common purpose and are jointly and severally
liable against the third parties®.

2.

Main Elements

The main elements of a general partnership are the partners, common purpose, continuing
cffort to accomplish such purpose, contribution and agreement of the partners.

(8

Partners: The TCO sets forth that the general partnership can be established by
the persons. Since the persons under the TCO system are defined as the
individuals or the legal entities, scholarly opinions, despite dissenting ones in
Swiss and German legal systems, addresses the partners as either the individuals
or the legal entities which denies general partnerships to be partners in general
partnerships. '

Common Purpose: All partners should have agreed on a common purpose. The
relationships where certain members are contributing for the aim of the
accomplishment of a single partner’s or a couple of partners’ purpose would not
be deemed as a common purpose. The purpose must be common for all partners.
However, this element cannot be construed as the denial of the each party’s
expectation or reason for contributing in the partnership but the common purpose
should be common in all sense before the third parties. The common purpose
may be a single purpose, comprised of a set of purposes or a continuing purpose.
Therefore, in terms of TCO, the general partnership which is an encompassing
term for joint venture, is not required to be incorporated for one specific purpose
as it is as per the Communiqué, Article 2.5.2.

Continuing Effort to Accomplish the Purpose. This element is referred as affectio
societatis in the Roman Law, according to which each partner, as a principal
obligation to each other, is under the continuing obligation to provide his efforts
for the accomplishment of the common purpose of the partnership. One-time
efforts lacking the continuity element may result in the relation to be defined as
the exchange of the performance or more interesting a swap transaction.

Contribution: The partners are under the obligation to provide contribution to the
general partnership. The contribution may be the allocation of manpower,
performance of certain services, assignment of claims, cash, assets, immovable
properties, intellectual property rights, know-how, commercial reputation, usage
rights, rights in rem or otherwise. Under the TCO, Article 521, the partners’
contribution shall be equal to each other in terms of their value unless otherwise
agreed in the partnership agreement. Failure to abide by this provision shall be a
breach of the partnership agreement and therefore may entitle the partners to file a
lawsuit for the performance or request the dissolution thereof.

* Yargitay 13. HD, E2003/7920, K2003/14209; Nami Barlas, Adi Ortaklik Temeline Dayali Stzlegme
fliskileri, 1998, p.13,
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e. Partnership Agreement: General partnership is established upon the agreement of
the parties on the partnership. The TCO does not require the partnership
agreement to be in writing or notarized as set forth in the Communigué.
However, if the contribution is realized through pursuing specific legal means
then the partnership agreement will be subject to the consummation of such
specific legal means. For instance, since the transfer of a piece of immovable is
required to be performed before the title deed registry through the execution of an
official agreement, the general partnership agreement involving contributions of
immovable properties are required to be in such an official format. The similar
procedure is also applicable in case where assignment of claims is allocated to a
general partnership as contribution in which case the partnership agreement is
required to be executed in writing since assignment of claims is subject 1o the
conclusion of a written agreement.

3. Management

Under the TCO, Article 525, unless otherwise agreed in the partnership agreement, all
partners are entitled to and under the obligation to participate in the management of the
general partnership. It is noteworthy to highlight that such participation is both a right
and an obligation for all partners. As a general rule, the ordinary managerial activities of
the partnership are conducted by the unanimity of the partners. If certain partners are
empowered for the management of the general partnership by the partnership agreement
then these persons shall be in charge thereof on behalf of the partnership provided that no
partner asserts a challenge related thereto. The partners who are in charge of
management are under the duty to report to the other partners for their actions once in
each contractual vear.

4. Liability of the Partners

Under the TCO, Article 534, unless otherwise agreed in the partnership agreement, the
partners are jointly and severally liable against the third parties for the obligation of the
general partnership. In case the partners agree on personal liability principle then solely
the related partners who are responsible for the occurrence of the damage shall be liable
to the third party.

However, this obligation is not inclusive of the claims of third parties arising out of acts
of tort. Accordingly, any third party claims against the general partnership arising out of
an agreement can be collectible from any and all partners, yet in case of tort personal
liability principle shall be applicable in respect of the relevant partner.

The partners are liable to each other for the expenses made on behalf of the general
partnership. Moreover each partner is under the obligation to perform his obligations
arising out of the partnership agreement in utmost diligence and care.







