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THE TURKISH CAPITAL MARKETS BOARD CONTINUES TO INTR ODUCE NEW
INSTRUMENTS TO THE MARKET: NOW IT IS TIME FOR BROKE RAGE HOUSES AND
BANKS TO ISSUE WARRANTS

By: Esin Tabglu

The Capital Markets Board of Turkey (thEMB”) has issued a newdinmuniqué on the Principl
relating to the Registration and Sale of WarrantsBookerage Houses (theCobmmuniqué No
[11/37 ) published in the Official Gazette on 21 July 200

The Communiqué No.llI/37 applies only to index vearts and basket warrants to be tradinghe
Istanbul Stock Exchange (théSE”). The Communiqué No.lll/37 definedntiex warrant$ as
“warrants using the indices of the ISE as undegyaissets, whereabdsket warrantsare define:
as “warrants attached to equity security within {8EIndex or a basket of eity1securities withil
the same index”. It is further stated that warrants can be attdctee other underlying asse
including but not limited to convertible currenciggrecious metals and indkeacceptable
international markets subject to prior approvathef CMB.

Domestic and international brokerage houses andksbaith high ratings given by theating
agencies authorized by the CMB or internationahgatgencies approved by the CMBgerforir
rating activities in Turkey are allowed to issue rmmats under the Communiqué No.llI/37.
Application by international brokerage houses aakis to register warrants under the Commur
No.lllI/37 shall be reviewed by the CMB in light ¢fie infcrmation flow from the regulato
authority of the country where the applicant isdest.

Warrants are issued for a term of at least 2 moatiisat most 5 yearsThere are certain issual
limits depending on the type of the warrants amirtbettlemat principles. If warrants are attacl

to ISE-30 Indexed equity securities or a basketsisting of the same securities and ythare
deliverable warrantg,e. warrants with settlement through transfer of unded instrumentsthe
underlying securities cannot represent more tha¥ 20 the share capital of the originating
company. In case of cash-settled warratitere is no such limitation. Warrants other thfamst
attached to ISE-30 Indexed equity securities oaskét consisting of the same aeguired to b
cash settled. Issuers of warrants cannot usedkirequity securities as underlying assets.

Application to the CMB for the registration of wants is similar to the registration process of
other securities with the CMB, provided that thelayation to the CMB shall be made within three
months as of the decision of the issuer. The egptin shall include, among others, last threegjear
annual IFRS audited financials of the issuer additeost recent quarter financials, ratiegort o
the issuer, information on the use of proceeds @feting circular. The offering circular sh
includeinformation on the financial status of the issued guarantor, if any, risks associated 1
the warrants, disclosure of material evearigl adjustment process if there are any corpocgiena
affecting the underlying assets, e.g. distributafndividends, capital increase et€he CMB’s
normal review period is 30 days, provided that ratuired documents and informatiare
submitted.

Warrants registered with the CMB are required tdisted on the ISE and traded tine relevar
market of the ISE. Therefore, separate application for the listing of the wats with the ISE
needed. However, as to date, the ISE has notsgetd any regulation dealing with the list
requirements of the warrants by brokerage housgéd®anks.



THE INTERMEDIARY INSTITUTIONS AND INVESTMENT TRUSTS ARE ALLOWED
TO PURCHASE THEIR OWN SHARES

By: Pelin Baykara

Under Article 329 of the Turkish Commercial Codbe(tTCC”), companies are not allowed
purchase their own shes and transactions resulting in acquisitiorheé shares are deemed \
Although the TCC includes such restriction, it attipulates some exceptions to this rule. In
the acquisition of shares is considered as onkeofransactions thatewithin the company’s sco
of activity in accordance with itarticles of association, such transaction is mggras one of tl
exceptions specified under Article 329 of the TCOn the basis of this exception, the Ca
Markets Board of Turkey (theCMB”) has adopted a resolution dated 1 September 200@
numbered 27/748 and introduced the principles andefines allowing the intermediary institutions
and investment trusts traded on the Istanbul Stexthange (the ISE”) to purchase their ow
shares. The CMB aint® provide a transparent environment for the taatisns of the compani
performed in relation to their own shares and tues more accurate information to the investors.

As per the above-mentioned resolution of the CMi&, tepuchase procedures shall be perfor
by the board of directors of the company within fremework of the stock repurchase prog
approved by the general assembly and within th@esad the authorization to be granted fd&
months at most. In case ofaswnable cause, the repurchase transactions mpgrtmemed by th
board of directors without the resolution of thegel assembly concerning such authorization.

The shares to be repurchased shall be traded omegndchased from the ISE. Furthermaie
nominal value of the shares to be repurchased sbakxceed 20% of the paid-in/issued talpdt
the company includindormerly acquired shares. Should the nominal eafithose shares exct
the given ratio; the exceeding amount shall beadisd of within the following 6nonths as of tt
repurchase date. The repurchase of shares shalhlimed without causing any loss in the net &
capital of the company stated in its recent finahstatements which are announced to public.
voting rights in relation to the repurchased shahesdl not be exercised by the company.

The repurchased shares and bonus shares acqutted svich shares shall be hold for a maximum
period of 3 years and such period shall be detexthiny the company. Ehshares not dispos
within this period shall be cancelled through calpitecrease. The repurchased shares and
shares acquired within such shares shall only bpodied through thegale on the stock exchar
and after the end of the declared repurchase progra

No purchase or sale transactions shall be realizedse there is internal information, announce!
of which is delayed by the companies, or in caseglare special circumstances that may affe
price of the shares. In additionp repurchase transaction may be performed aseoflate of th
general assembly and, in case of registered capitaém, as ofhe date of the board of directc
resolution regarding capital increase until the plation thereof.

As a final point, he CMB has also determined rules in addition tortihes determined by the ISE
relation to the repurchases to be performedhenlSE. Accordingly, the price order given fbe
repurchase shall not be higher than the currenepffers or the pricef the latest sale. The tc
share amount to be repurchased per day shall seedxX25% of the average daily trading volurr
the shares in the last 3 months.

NEW TENDER OFFER COMMUNIQUE IS IN FORCE
By: Tolga Tulgat

The new Communiqué on Voluntary and Mandatory Tef@féers (the Communiqué No.IV/44)
issued by the Capital Markets Board of Turkey (t6&B") on 2 September 2009 maksignifican
changes to the mandatory tender offer rules. Thenges are geared to minimizacountere

problems arising from the obligation to initiateder offers and its exemptions.
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The Communiqué No.IV/44as being a tool for the protection of the minoshareholders’ intere
in the context of takeover and changes of conpralyided for a broad range of new rules, inclu
the acquisition of control, determination of tengece, tender exemptions and tender periods @
with the European Union’s Directives. According ttte Communiqué No.lV/44the mandatol
tender offer shall be triggered when, directly mdifectly, more tha 50% of a shareholding o
public company is acquired or management control gfublic company is taken over throi
acquiring (i) the necessary number of shares granting the tagleiect, or(ii) privileged share
allowing the nomination of the majority of the bdaf directors. Communiqué No.IV/4dso lay:
down some circumstances, which shall not triggemamdatory offer such as management co
changes of the company by a voluntarydemoffer and share transfers by privileged shddsine
with management control or persons acting togetesulting ina possession afnore than 50% ¢
the capital or voting rights.

The mandatory offer price is stipulated under tleen@uniqué No. IV/44s the highest price pi
by the acquirers to the shareholders for any aféalized within a @nonth period prior to tt
acquisition leading to the mandatory offer. ThenfBamniqué No.IV/44also provides that a
additional adjusted payment mechanisnaneout payments and further allowances shall ker
into consideration.

The Communiqué No.IV/44 sets forth different rufes determination of the offer price ithe
indirect share acquisitions of parent companiéshd mandatory offer has arisene to an indire
share acquisition in parent companies, then treegiescribed under the Communiqué No. IM&14
equal to or more than the highest(f the price determined as a result of an evalua{idnthe
average of the weighted daily stock market pricthiwia 6month period prior to the execution
the share purchase agreement for the shares qfattesit; and(iii) the highest price paid by t
acquirers for any shares of the company subjethéanandatory offer within the 6-month peti
prior to the first announcement of acquisition.

The Communiqué No.lV/44lso lays down principles in order to assure peggality. It i
provided that if acquirers purchase shares atce pniore than mandatory tender offer price afte
announcement of the tender and before the endeafftér period; the mandatory tender offer p
shall be adjusted and determined as equal as @ than the acquired shares’ highest price.

Time periods for the mandatory tender offer haveo abeen signifiantly changed. As per t
Communiqué No.IV/44the acquirer shall apply to the CMB in order titiate the mandato
tender offer within 6 business days starting fréva &cquisition date and shall initiate suehde
offer process within 45 business days as of the tiegt tender offer has been triggerdaffer periot

has been determined as at least 10 business dayat amost 20 business days and shall start within
6 business days as of the CMB’s approval, thetlates

The Communiqué No.IV/44 regulates some circumswnae which the CMB may grant
exemption to the acquirer who would otherwligerequired to make a mandatory offer. Pursus
the Communiqué No.IV/44j) if the acquisition of shares or voting rights isessary to strength
the company’s financial structure (the CMB may ask doreport prepared by an independent
evidencing that such capital increase is for themany’s financial needsfi) if the acquiring part
undertakes to dispose the excess portion withiarg d time to be determined by the CMB (th
should be no change on the board of directors efcttimpany during the time determined by
CMB); (iii) if such acquisition does not aim to gain contmolthe management of the tar
company; or(iv) if such &quisition is for the sale of the public sharesaofompany within tr
privatization process, the CMB may grant an exeomptd the acquirer.

The Communiqué No.IV/44lso lays down public disclosure of events concgrrthe mandato
and voluntary tender offers. As per the provisiohthe Communiqué No.lV/4fandatory tend
offer decision, tender offer obligation, the apation for exemption, result of the exemp:
application, evaluation report’s results, informatiregarding the shares purchasér the tends
period; and information regarding the structureso€h legal entity and its management afte
tender period should be disclosed to public purstathe public disclosure principles of the CMB.




ASSET COVERED BONDS
By: Ebru Demirhan

The Capital Markets Board of Turkey (th€MB”) has issued a new piece of legislation Ith
September 2009 setting forth the principles onabset covered bonds, which will enable the
capital markets instruments to be traded on thenitial markets of Turkey. Under the Commun
[11/38 on the Principles relating to Asset Coveigands (the Communiqué No.llI/38"), genere
standards with respect to issuance of asset cowmmeds and theiregistration with the CMB ar
sale principles together with the cover supervi@eminat sorumlusupnd cover pooltemina
havuzu)have been determined.

The banks, finance companies, the companies am#fibid performfinancial leasing, real est:
investment trusts (REIT), public organizatoand institutions issuing securities accordinghii
legislation and other issuers to be defined byGMB shall be deemed assuersas to Article 13/
of the Capital Markets Law and the CommuniquélN88. The asset covered bonds are
instruments secured by a pool of assets determinddr Article 5 of the Communiqué Nibl/38
and issued, directly or via assignment of clainpmruregistration by the CMB. Such bonds pro
full recourse to the issuers. Pursuant to Artleléhe types bassets and credits that can be
subject matter of asset covered bonds are as falldi)y consumer loans verified by the Consu
Protection Law No. 4077(ii)) commercial loans{iii) claims arising from the financial a
operational leasing agreemen(s;) claims arising from the export transactiog} other claim
attached to a deed arising from forward sales @natmade to their customers by the joint s
companies facilitating in goods and services, davebanks, and the state economicategprise
including those that are in the scope of privatizgt(vi) specialized claims arising from lo:
granted to small traders including craftsmen anidaars by the bankgyii) claims arising from sa
or promise to sale agreements in connection withréfal estates within the portfolio of REITSiii)
claims arising from the real estate sales of thaditty Development Administration te Republi
of Turkey; (ix) substitute assets such as cash including covetsasiguidity deeds issuduly the
Central Bank of the Republic of Turkey (thééntral Bank”) and free deposits kept by the Cer
Bank out of the legal requirements and public ddimesd foreign borrowings, provided that th
assets shall not exceed 10% of the total cover, pdakch includes bill of exchanges, agreem
and other documents representing the assets sgdhenasset covered bonds; dryl other asse
quality of whichwill be determined by the CMB. A bank guaranteeyrba asked for an as
covered bond to be issued. In this case, therissust provide such guarantee.

According to the Communiqué No.llI/38, the issuamgst managéehe cover assets separate f
their own assets in different and private accouritke records in the cover boleminat defteri)
are taken into consideration in case of any traiwa and disputes with respect to cover as
Until the asset covered bonds are redeemed, tletsassthe cover pool cannot fig used for an
purpose other than securing the asset covered p@inhgdedged(iii) used as a collaterdly) seize!
for any purpose including collection of public re@bles,(v) included in the bankrupt’s estate,
(vi) subjected to preliminary injunction decisions lud tourts.

The net actual value of thassets that are determined in Article 5 is caledladbased on tl
principles of the International Financial Reporti@gndards. Nominal value of cover assets ci
be less than the asset covered bonds to be isdtmdl amount of interest, profit steaand simile
incomes expected to be obtained within one yean fitte date of examination pursuamtArticle 12
(1) (¢) of the Communiqué NdI/38 shall not be less than the interest and lsimiiabilities
expected to be emanated from the asset cdvewads to be issued within the same period of.
In respect of thealculation of the nominal value, balance capitabant of the loans and issue p
of the discounted debt securities are taken intwideration. Net actual value of cover assea
be more than net actual value of asset coveredsbtanbe issued, at a rate to be determined k
issuer, but not less than 2%.
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The issuers, except for the public organizationd iastitutions, must appoint andependent auc
firm, which is in the list of the CMB, as a coveupgrvisor(teminat sorumlusy)who will be
responsible for controlling the cover book and copeol according to the principles of

Communiqué No.ll1/38. The CMB may oblige the paldrganizations and institutions authori
to issue asset covered bonds according to thasidtion, to appoint a cover supervisoFhe CME
is to be informed in case of appointment of theecmupervisoand any change thereof. No ass
excluded fom the cover assets and no record is deleted thencover book without the permiss
of the cover supervisorlf the issuer fails to fulfill its liabilitiesthe issuer with the approval of

cover supervisor shall promptly transfer the funtisaired from the cover assets to the holde!
the asset covered bonds, and in case the asskeideddn the cover pools do not meet the clain
the holders, the asset backed bonds holders maynsto the other assets of the issuer.

The issuers mustpaly to the CMB with the required documents for tlegistration of the ass
covered bonds prior to their issuance. In casa pfiblic offering the application may be me
separately for each issue or for all issues to bdewithin a 5-year periodasting from the date
registration of the asset covered bonds with theBCMhe sale process of the asset covered |
does not start without the approval of the CMBpplication to the CMB for the registration
bonds is quite similar to the registration procekany other securities with the CMBThe assi
covered bonds may be sold to the eligible inveswithout public offering According to th
Communiqué No.lll/38, these investors are definetbaal and foreign investment funds, retireten
funds, investment companies, intermediary instingj banks, insurance companies, port
management companies, mortgage finance corporatipession funds, foundations, ful
established as to temporary Article 20 of the Sdosurance Law, puldiassociations, other simi
investors determined by the CMB and real persoddegal entities holding Turkish Lira or forei
exchange and capital markets instruments equalitdmam TRY 1 million at the time of ass
covered bonds sale. The assetered bonds may be sold on discount basis or isasigukriodic:
and flexible interest or yield payment. The assmetered bonds that are not sold within its
period are cancelled.

In conclusion, the asset covered bonds, as saéstiment instruents, will provide benefit not or
for the investors but also for the issuers. Hirsthe asset coverdoonds enable the investors
issue debt instruments with low costs by courtesy of additional seguritechanism supported
the cover pool sysetn existing in the balance sheet and liabilityrof tssuers with its entire ass
against the investors. Besides, such instrumente tother advantages such as increa:
securitization and liquidity of the assets kepthia balance sheet of the issaad capital and acti
profitability. Additionally, such bonds will make a contribution in diversafion of fund sources f
the issuers and investor types, and will be usezhaaternative method for protection of the int
risk regarding the claims.

AMENDMENTS RE PRINCIPLES OF INTERMEDIATION ACTIVITI ES AND
INTERMEDIARY INSTITUTES

By: Sezi Tezcanl

The Capital Markets Board of Turkey (th€MB”) has issued a communiqué (thamiending
Communiqué’) amending the Communiqué No.V/46 on Principlesgarding Intermediatic
Activities and Intermediary Institutions (theCOmmuniqué No.V/48) and the Communiqué
No.V/6 on Principles regarding the Organization of Dmentsand Records for Intermediati
Activities (the ‘Communiqué No.V/6). The Amending Communiqué has begublished in th
Official Gazette and come into effect on 28 Julp20
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Prior to the Amending Communiqué, the relevant jion of the Communiqué No.V/46 stipulated
that within 2 days as of the execution date offthenework agreemernhe intermediary institutiol
were obliged to open custodian base actoim the name of their clients or to ensure thed
accounts were opened at the authorized settlemahtcastody center.Under the Amendir
Communiqué, the wording of the relevant article Ibasn amended and the tday period has be
cancelled. Th intermediary institutions shall now open the edi&in base accounts or ensure
the accounts are opened at the authorized settteameh custody centre before they accept
orders of their clients. Such amendment shall lrdaupreventing the irmediary institutior
taking any orders from their clients without a caan base account.

The Amending Communiqué has also amended the debaticle of the Communiqué No.V/46
regarding the intermediary institutions’ two-dayripd obligation to infom the authorize
settlement and custody centre of the changes nradeei name or irthe title of their client:
Instead, the intermediary institutions shall no¥filfulsuch obligation immediately as they have b
acquainted with the amendment. The same amendmasribeen made to the relatadicle of th
Communiqué No.V/Gand the intermediary institutions shall inform thethorized settlement a
custody centre and/or the Central Registry Agertbg (Agency’) of the changes made in |
address details of their clients as soon as thegpeguainted with the said information.

The relatedegislation applied to intermediation activitiesdantermediary institutions provides t
the investors shall receive a registration numlietha authorized sé¢ment and custody cen
and/or the Agency. The Amending Communiqué setth fthat the registratiomumbers of th
investors shall matctvith the customer account numbers at the interamgdnstitution. Unless ti
client of the intermediary institution has a regitibn number, or the registration numioeatching
with customer account number, the order of the clieganding a capital market instrum
monitored at the Agency will not be accepted byitltermediary institution. However, the CMB is
entitled to make an exception to such rule by tgkimto consideration ofhe type of the capit
markets instrument. The principle of matching tustomer account number and the registration
number of the client shall also apply to matteremghthe mtermediary institutions take electro
orders in order to forward them to the stock exgleamarket.

SPIN OFF: UNCHAINED
PUBLIC COMPANIES’ GUARANTEES: UNDER SCRUTINY

By: Enver Sezer Cagkan

Two important pieces of legislation have been agiptithin the last two months which attrac
most of the corporate lawyers’ interest. The firigice of legislation is the amendment to the fas
Article 404 of the Turkish Commercial Code (thECC") and the second one is the adoption of
standards by the Capital Markets Board of Turkéne (ICMB") for the sureties, guarantees

pledges to be granted by publicly traded compani@shizarre nexus may be observed in respe
these two legislations. Both legislations, in camigon to their importance, have been embedd
certain legislative instruments which primarily uégte other matters of law. The amendment t
TCC is regulated in Article 30 of the Law Amendilnpome Tax Law and “Some Other Law
published in the Official Gazette on 3 July 2009%wdby the new standards for the sureties, ple
and mortgages of publicly traded companies arelaggi as a principle decision of the CMB

published in the Weekly Bulletin of the same Iih September 2009. These legislations carry
importance for corporate law practices.

In a nutshell, according to Article 404 of the TGBe shares of a company which have been i
against the contribution in kind (nonstacontribution) through capital increase are fioteed tc
be transferred to third persons for a term of twarg. This case generally arises when a sharzhold
contributes directly non-cash assets through sipgtenr in the share capital of a compamyin the
event a spin off transaction is exercised. The aevendment to the TCC refers to an exce|

with respect to Article 404 in case of spin offrtsactions.
cont'd.
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Spin off is firstly introduced to the Turkish legsystem by the€orporate Taxation Law No.54.
published in the Official Gazette on 3 July 200hich has been replaced by thew Corporal
Taxation Law No0.5520 published in the Official Gdeeon 21 June 2006. Tl@orporate Taxatic
Law No0.5520 introducetwo types of spin off transactions. Accordinglyfull spin off is defined ¢
conveyance of all assets, receivables and undegskif a fullfledged corporate tax payer comp
to a single or more to-be incorporated companiesxating full-fledgedtax payer companies o
such assets, receivables and undertakings’ recovekebs for the acquisition of the transfe
company’s shares by the existing shareholders dfi stansferor companyOn the other hand,
partial spin off is described as cayance of real property, shares of subsidiariesgoeold at lea:
for two years, production facilities and servicdeeprises in the balance sheet of a fiddged ta
payer company or a foreign incorporation’s repréestére office in Turkey as capitén kind to ¢
newly established or existing fulledged tax payer company over their recorded \wineeturn fo
the acquisition of the transferee company’s sheiter by such transferor company or the exi
shareholders thereof. As may be gasbserved, all transferred assets within the scdgespin of
transaction are deemed as contribution in kindthod,in absence of exception to Article 404, t
are subject to transfer restriction. When spinrafés first promulgated in 2001, ti@orporat
Taxation Law No0.5422 set forth an exception to @eti404 with a provisional Article and thus,
transfers were allowed. However, when the coniepvisited in 2006 by th€orporate Taxatic
Law No0.5520, this provisional Article has been dedt This approach led a long lasting de
among corporate law practitioners asmoether the omission is intentional or it is signpeglectec
Notwithstanding such debate, the corporate lawtpi@uers have issued legal opinions in favc
“transfer restriction for a term of two years doeddck of explicit exception”. Given théct, spir
off transactions have decreased drastically. Hewehe new amendment to the TCC dated 3
2009 rewinds the current status to the system wgpanoff has been first introduced and thilrere
will be no transfer ban for the shares issued tornefor the assets subject to spin off which
deemed as contribution in kind in a spin off tranisen.

As mentioned above the second important piece gi$l&ion is related to the guarantees t
provided by publicly traded companies. Accordinghe principle decision of the CMB publist
in the Weekly Bulletin dated 11 September 2009, toenpanies (excluding publicly trac
investment companies andéhdnce institutions) whose shares are traded onldtambul Stoc
Exchange (theGrantor Companies’) are only allowed to grant sureties, pledges ortgages o
behalf of (i) themselvesf{ii) their affiliates within the scope of full consddition; and(iii) third
parties in line with pursuing the ordinary businassivities of theGrantor Companies. Therefc
the Grantor Companies’ activities on issuing sesgtpledges or mortgages are limited. The (
has proclaimed that those transactions prifigipaay cause publicly traded companies incur a&
risks and thereforetheir assets and the rights of the investors edldhereto are required to
protected. In line with the limitation standarttee CMB has also set forth that the sureties,gded
or mortgages granted before the principle decisibrthe CMB which are in violation of tl
standards above are required to be abolished 3htidecember 2014. As observed, the CMB
not allow publicly traded companies to have gratidfeed suretypledge or mortgage transactic
Additionally, theCMB has adopted disclosure matters in connectidh thie standards above
require the Grantor Companies to disclose thoses#@ions in their financial stateme
commencing from 31 December 2009. In parallel, Guarantor Companies are also requegted
take into consideration the public disclosure liegisn of the CMBin the event that such
transaction is made. As to provide harmonizakietween the legislation and the company stai
the CMB requires the Guamtor Companies to amend their articles of assoaiat their upcomin
general assemblies in line with tkeandards above. Finally, the CMB has also rs#e¢sd th
Guarantor Companies to inform their shareholdezseitn in each annual generasambly. To su
up, the CMB has introduced new guarantee standardsequired all th&uarantor Companies
integrate in the new system immediately.

As highlighted above, these two corporate law matteave great importance faorporate lay
practitioners in Turkey. The first one disperdes tlouds over spin off transactions and triggr
new era for spin off transactiomghereas the second one draws the boundaries ticlyutphdec
companies on providing guarantees to other pemodshuscreates another control mechanisr
the assets of those companies in favor of the&stors.




THE GUIDELINES OF THE COMPETITION AUTHORTY RE TECHN OLOGY
TRANSFER AGREEMENTS

By: Adnan Eren Urey

Technology transfer agreements involvingritellectual property rights (e.g. patents, utilitypdels
industrial designs, integrated circuit topographigsnt breeders’ rights or software rights)

know-how, may bring various economic efficienciaeslisas encoaging research and developrr
activities, preventing waste of resources, fadilia the dissemination of the knowledge

technology resulting from the aforementioned reseasind development activities, increa:
competition by new and higher qualipyoducts brought to market. However, since thellectua
property rights grant monopolistic powers to thetders, technology transfer agreements invol
such rights, may lead to the restriction of contmetito a certain extent, and thus, thageeemen
are required to be evaluated in respect of the etitign law.

In the light of the foregoing, the Competition Aathy (the “Authority ") issued the Bloc
Exemption Communiqué No. 2008/2elating to Technology Transfer Agreements
“Communiqué’) on 23 January 2008 in order to determine thenteand conditions of the blc
exemption granted to technology transfer agreemehtsordingly, the Authorityhas prepared a
published the Guidelines on the Implementation dfckes 4 and 5 of the Law No. 40%h the
Protection of Competition to Technology Transferrdgments (the Guidelines’) on 18 Augus
2009 to improve the application regarding therataj explairthe application of Articles 4 and 5
the Law on Protection of Competition No. 4054 (thew”) to the technology transfer agreems
that are not within the scope of the Communiquére @im and purpose of the Guidelines i
determine the fundamental issues relating to treduetions of the technology transfer agreements
within the scope of the Law.

The definitions of technology transfer agreemeetsfarth in the Guidelines arauch broader th:
the definition indicatedin the Communiqué. As per the Communiqué, tedmpoltransfe
agreement means an agreement in which the relevaiiectual property rights and knowoew are
licensed individually or together. Agreements aimihg provisions which relate to the sale
purchase of products or which relate to the lioemgr assignment of other intellectual prop
rights shall be considered within the scope of thefinition, provided that such provisiod® no
constitute the primary object of the agreement arel directly related to the production of
contract products. In addition to this definitionthe Communiqué, the Guidelines atsmvers th
technology transfer agreements that are not coveyethe Communiqué, such as the agree
executed by more than two parties and agreementglating to the production.

The Guidelines explains the application tbe provisions of the Communiqué in respect o
technology transfer agreements that are withirsttope othe Communiqué, and of Articles 4 ar
of the Law to those not covered by the Communidliée Guidelines sets forthvaluation standar
under the Law, for the agreements not covered &yCtbmmuniqué. As per the Guidelingsprdel
to determine whether technology transfer agreemargsconsistent with the Law, tleeonomice
power held especially by the undertakings which ey to such greements within the releve
product and technology market must be taken intm@aat or not In other words, the existence
substitutable technologies and products at theodalpof the competitors of the aforementic
undertakings is important fdhe application of Articles 4 and 5 of the Law. ddiionally, the
Guidelines states that the barriers of entry to rdlevant market and the statakthe licenso
licensee and licensees’ customers and their cotopetin the market are to be evaluhtey the
Authority.

Due to economical importance of the technologydfanagreements and their adverse effect o
competition, status of these agreements in reggemimpetition legislatiomas to be analyzed &
clarified. Through the publication of the Guide# the application of the Law with respecttie
technology transfer agreements that are not witiénscope of the Communiqué has been cla
and the ambiguity relating to the evaluation osthagreements under the Law has been disptrsed
a certain extent.




A DETAILED GUIDANCE FOR VERTICAL AGREEMENTS
By: Armagan Yildirim

The new Guidelines on Vertical Agreements (tli&uidelines’), replacing the previous onéas
been issued by the Competition Authority (thauthority ”) on 3 June 2009. The Guidelinasns
to clarify the application of the Block Exemptioroi@muniqué on Vertical Agreements No.20(
(the “Communiqué€’) as amended by the Communiqués No0.2003/3 andd9@/2. The Guidelines
provides detailed guidance for both the Authoritg dhe enterprises to evaluathether the vertic
agreements are within the scope of the Communiqué.

The principles of block exemptions, which can be grdritethe agreements, concerted practice:
decisions between the undertakings, have beenfigadlgi regulated by the Authorityn 200z
through adopting the Communiqué. SubsequentlyAtitaority issued guidelines witth the sam
year in order to clarify the principles for the tieal agreements fallingvithin the scope of tt
Communiqué. However, due to tharmonization process with the European Uniontsmetitior
policies and local developments, the Communiqué taedLawon the Protection of Competition
Law No. 4054 (the Law”) have been amended in due course. First ofttedl, Communiqué N
2003/3 has amended the non-compete clause of ttmen@niqué and shortened the periodbtpear:
in order to benefit from the block exemption. Alsise amendment, which came into force in
2007 through enactment of the Communiqué 2807/2, has restricted the scope of
Communiqué by introducing a 40% market share thldshThus, the enterprises holding mtrar
40% market share are currently unable to benediinfthe block exemption. Accordingly,
ambiguity has arisen from the application of therBauniqué considering Article 5 of the Lahai
is related to the individual exemption. The Guies$, thereforeaims to clarify the assessmen
be conducted within the framework of the individeakemption for vertical agreemis executed
enterprises whose market share exceed 40% threshioddthus falling out of the scope of t
Communiqué. In addition to the amendments madtheéoCommuniqué, Article 4 of the Law
(Agreements, Concerted Practices and Decisiongi&esj Competition\was also amended in J
2005 and the notification obligation for the agreens, concerted practices between undertal
and decision and practice of association of unédemgg which metthe conditions specified
Article 4 of the Law, was lifted.

In light of the aforementioned issues, the Guiddirsets fortt® headlines which cover the s
amendments as well as the remaining clauses ofCtramuniqué. In general, the Guidelines
provides a comprehensive and practical commentarach clause of the Communiqué inclut
the scope of the block exemption, the definitionnoérket share, nocempete obligation ai
individual application. It is also highlighted ththe vertical agreements falling out of the scof
the Communiqué, are not automatically contrary tocke 4 of the Law and the undertakingey
apply forindividual exemption in accordance with Articleobthe Law if their benefits to gene
welfare outweigh their restrictive effects on cotitgn. Moreover, it is et out that in the event
the voluntary notification for the vertical agreemtse which are not within the scope of bl
exemption due to the 40% market share thresholtrgnises should use the notification fc
attached to the Guidelines on Voluntaotification of Agreements, Concerted Practicesl
Decision of Association of Undertakings.

Nevertheless, it is noteworthy to undne that principles laid down in the Guidelinase no
formally binding and subject to review of the Autitp on case by case basis. Meantjinte
European Commission has also launched a revisedatem and guidelines on vertical agreem
on 28 July 2009. The revised regulation and gindslwill replace theurrent Block Exemptic
Regulation on Vertical Restraints numbered 27901@Be ‘Regulation No. 2790/199, which
will expire in May 2010, and the relevant guidetnelt is stated that the European Commis
intends to regulate the market based on two magmeldpmentsinamely an increase in lai
distributors’ market power and the evolution oesain theriternet. Since the current Turkish bl
exemption rules are based on the Regulation No0/2999, it is expected that theuthority will
harmonize the current regulations with the new gied of the European Commission in 1
forthcoming years.




AMENDING REGULATION ON APPLICATIONS
AGAINST PUBLIC PROCUREMENT TENDERS

By: Onur Ergin

The Public Procurement Authority (thé’PA”) has issued a new Regulation (thaniending
Regulation”) amending the Regulation on Applications against RuBlfocurement Tenders (
Regulation”). The Amending Regulation has been publishethnOfficial Gazette and has co
into effect on 22 July 2009.

The Amending Regulation sets forth certain addgitmdefined terms in the Regulation and adopt

new section named “Framework and Individual Agreeim&enders” in order to provi
harmonization between the Regulation and the Péblicurement Law No. 4734 (thedw”) and
the Public Procurement Contradtaw. Since the concept of “individual agreemen#ishbee
covered by the Law due to latest amendmeintdividual agreement process and applica
thereon have been defined and regulated by the AimgrRegulation. Accordingly, thiproces
means the process starting from ttaée when the procurement of goods or serviceppsoaed b
the contracting officer and ending by signing af thdividual agreement.

The principles and procedures regarding objectimgmaint and application against proauen
tenders of framework agreements and individual exgents have been determined unde
additional section mentioned above. Accordingtyrélation tothe framework agreement tend
the bidders have the right to apply a complaint atjecting corplaint with respect to tt
administrative transactions and operations conogriénder processes such as submissior
evaluation of the offers and finalization of thexder whereas the biddewdth whom framewor
agreement is signed, can apply such glamnts regarding the administrative transactions
operations in relation to the peogralification evaluation made once in every 12 rhentln additior

these bidders may directly apply objecting complaiith the PPA with regard to the administrative

transactions and operations concerning (fhenvitation to the individualagreement and signi
thereof;(ii) evaluation of the offers andii) determination of the economically most advantag
offer. However, the bidders who have not submittest offers even though they were invitec
the individual agreement can solely apply fibbe provisions in tender documents and/or
incongruity between such provisions and adminiistegbractice.

For determination and implementation of the duratfor initiating complaint and objectir
complaint regarding administrative transactions apdrations during the tender process inclu
the signing of the framework agreement and qualification evaluation made once in every
months, the Amending Regulon has referred to the related section of thguRgion. Under tt
Amending Regulation, the duration of objecting césimi with respect to the administrat
transactions and operations during the individugleeament process has been determined
business days.

As per the Amending Regulation, the objecting caimtl applications during the individt
agreement process shall be examined and concluddgtePPA provided that such applications
submitted duly and in due time. As regards thgalng complaint applications, the PPA s
examine whether the equal treatment principle adated in terms of the applicants allegations
transactions against which are applied for. Findalie PPA shall givéts final decision within 1
busines days starting from the date when the transadilmof individual agreement and neces:
information and documents regarding the tender baen recorded by the PPA.
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IMPLEMENTATION REGULATION
ON ORGANIZED INDUSTRIAL ZONES

By: Zeynep Ahu Akin

The Implementation Regulation on Organized Indak#Zones (the Regulation”) has been recent
published in the Official Gazette dated 22 Augu¥2and No27327, and came into effect on
same date.

Accordingly, a substantial number of issues intretato the organized industrial zoneD(Z" )
have been defined and covered under the Regulasoan overhang to the Law on Organ
Industrial Zones No. 45562 (the&w”).

The Regulation basically sets forth the guidelirresl principés on planning, site selecti
designation of the sites that have been approvebaadaries falling outside the OIZ regarc
technical infrastructure, as deemed appropriatahigy Ministry of Industry and Commerce (
“Ministry ”) and are mandatory fahe realization of OlZ; approval procedure of nfieditions ot
zone plans and allotment plans; utilization of kngreparation of projects regarding buildings
facilities; certifications and permissions regagdittilization and construction of sutiildings an
facilities; form and content of the establishmerdtpcol; constitution, tasks and duties of the o
and their working principles and procedures; gigtfons, numbers and manner of assignme
personnel as well as the zone managdeims of OIZ which utilize loans for the costsgaers
management, merits and principles of repaymentuch doans; land allotment; issues regar
establishment, utilization and operation rights infrastructure facilities; tender principles
procedures regarding the OIZ utilizing loans; deteation of entittements and approval of
same; procedures and principles of leasehold; taskisduties of the superior board of OIZ;
other relevant issues with respect to the impleatant of the Law.

In terms of application process, the Regulatiorvigles that legal entitiesnd real persons willing

set up the OIZ has to apply the Ministry together with the affirmative opiniaf the Governor’
Office, and extent of their request of sitéestion, and the OIZ disclosure report to the Minyis In
order for the evaluation of site selections for tlev OlZ and additional requests, productio

construction process must have been initiated deaat 75% of total industrial plots of OlZap
for the Special OIZ throughout the provinc&pecial OlZis defined as the organized indusi
zones where small enterprises operating in sulpsatcluded in the same sector group, el
other OIZ established for logistical purposes dig@divity. Nevertheless, it has been specified

the aforementioned ratio of 75% shall also be sbémhSpecial OlZ, but not for Private OIZ &
projects for which investors are promoted by theeftment Supporting and Promotion Agel
Private OlZ is defined as organized industrial zones that areestgd to be established by pri\
legal persons or legal persons pursuant to Ar8iélef the Law.

Site selection, nevertheless, shall be made inrdaoce with the Regulation on Site Selec
regarding the Organized Industrial Zones whereagstablishment proceeding is alled to b
performed for the OIZ site selection of which ig finalized yet Planning of the sites outside
OlZ boundaries shall be accomplished by the Mipisif Public Waks and Settlement or t
relevant administrations within one year utmoserathe selection becomes final.

In cases where lands owned by the Treasury or @ifidtitutions are requested for site selec
such lands shall be allowed to be tramsfd to the OIZ in the provinces, that fall unttex scope ¢
the Law which amends the Law on Encouragement wédtments and Employment, and cel
Laws dated 2004, for no cost. In terms of remanmmovinces, lands in the ownership of the
Treasuryand public institutions are allowed to be soldhe OIZ in return for cash payment o
installments based on the value as specified uhédraw on Fees.

The Regulation also vests the Ministry with thehtitp confiscate the areas within the OlZheut
impairing the integrity of the planning, or deciale public benefit.




NUMBER PORTABILITY
By: Cigdem OcakUnal

The very initial step for the number portability chdbeen taken by the Information ¢
Communication Technologies Authority (thAuthority ") by publication of the former Regulati
on Number Portability (theFormer Regulation”) on 1 February 2007 determinirkye kick off dat
of mobile number portability as 9 November 2008 afdixed line number portability as 9 M
2009. As a result of thestablishment of technical infrastructure and ceatigh of testing perioc
during 2008, the Regulation on Number Portabilitye(“Regulation”) which has superseded -
Former Regulation has also been promulgated byAtithority on 2 July 2009 in order t@)
complete the harmonization with the related Europdaion legislation{ii) promote the effdo/e
competititon in the marketiii) abolish the expenses arising from number chandashware
mandatory for operator changes; &iwl enable subscribers to decide on operators.

Scope of the number portability is defined under Regulation as(i) geographic numbers, non-
geographic numbers and mobile numbers in the NaltiBlimbering Plan are within the scop
number portabilityyii) operator number portability shall be conducted leetwthe fixed electror
communication networks or the mobile electronic owmication networks(iii) geographic numb
portability shall be conducted without changing graghic meaning of the numbéiy) obligations
procedure and principles in connection with theatamn portability and/or service portabjlmay be
determined separately by the Authority) subscriber numbers used for the Global Mobile ¢tex
Communication System service are not within thgecaf portability;(vi) number allocated to t
subscriber shall be within the scope of portabsityong as the subscription with number contint

The donor operator, which is the operator from whbenumber is porteghall reject the numb
porting request in the following conditions and lEhatify the recipient operator together witte
reasons(i) number to be ported belongs to another subsciijesubscriber requesting to pdras
a request to change his number within his existpgrator; (iii) identity information of th
subscriber is incorrect or missing which could betaccepted in terms of prooftbie identity of th
subscriber;(iv) existence of already initiated or still continuimgmber porting process for 1
requested numbe(y) subscriber requesting for porting has a requestriting for cancellation ¢
transfer of the subscription agreement in the Exgsbperatoryvi) subscription agreement withe
number holder is less than 3 montid. In addition to the above, the Authority malways defin
further rejection reasons on geographic and nompgghic number portability. Undethe
Regulation, the period to be applied within thepgcof the porting period by the operatorsgédinec
as maximum 2 days for the submission and revievwogef the porting request and minimum one
day before the date determined for actual portimgahnouncement period of porting number.

The Regulation aimingp promote implementations regarding tariffs, gyand service diversity
favor of the subscribers, sets forth the cost itfonsiumber portability as only system sgt-cost
administrative cost per ported number and additiooaveyance costFinally, the Regulation stai
that the quality of service criteria applied on tlen-ported numbers are also applicableportec
numbers. Therefore, the conciliation process fiadigputes arisindrom access and interconneci
fees or other subjects which are within the scdp® Regulation shall be settled by the Authority
in accordance with the related provisions of theelss and Interconnection Regulation.

FUNDING ENERGY INVESTMENTS IS EASING UP
By: Inci Alaloglu

Turkey has a great potential for the energy invesits] however, despite the recent developn
taken place in local legislation in order to raike amount of investments, such investments hav
come to a halt due to financial global crisis adl we the procedural obstacles project financ
transactions. With a view to alleviate the progatiobstaclesand to facilitate the project finar

for energy investments, the Energy Market Reguwjatarthority (the ‘Authority” ) has issued tt
Regulation Amending the Electricity Market LicengiRRegulation (the Regulation”) which has
beenpublished in the Official Gazette on 20 June 2009addition to some minor changes and
provisions, the Rgulation has introduced major amendments regartlivg pledge of share
issuance of dividend right certificates in legaltitegs holding a license (thelLlcense€) anc
issuance of usufruct right on the Licensee’s shares
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The major amendments are introduced with Articlptiocaed “Transfer of Shares” As per th
Regulation, the pledge of shares shall be no losgbject to the Authority'sipproval. A furthe
amendment in the same article concehesisseassedofidivshehdgi tectfictitasesActoidgig)ytht
Regulation abolishes the necessity of the Auth@rigpproval in terms of issuance of dividend r
certificates. In addition to such abolishment, &l persons and legal entities havirsgifruct righ
on the shares of the Licensee, which provides thélgge of appointing members for the boarc
directors and board ofuditors, are nho more required to have the quatifica required from tt
shareholdessobildearsednnoodde itacappphyfdo editzmn sinc dos hnattom aff sueth amendimentts
Authority has amended the procedures and requiresmeinthe borrowing transactions that
realized mostly for investments. By virtue of tapproject finance fiornvnessheetssnrerergyae
is simplified. For instance, the abolishment of tequirement regarding the Authorityépprova
for the pledge of shares and issuance of a dividigid certificate shortens the process foto 2
weeks, and anyone, not limited with the personsngathe requirements for the shareholderthef
Licensee, may have the usufruct right on the shares

In addition to the foregoing, as a new rule, theyiRation provides that wholesale licensees
allowed to participate in legal entities that engay the generation of electricity. In a nutshtik
Regulation stressed out that other than the siparglscly traded on a stock exchanigeaccordanc
with the capital markets legislation and the shasEsutoproducer licensees, all shares of
Licensee incorporated as a jogtoskockroparpasiycbiaaie gisfiste ceshstnase sUrdisgdiR e drémpidatioh
agreement executed with TEIAS (Turkish Electricityansmission Company) regarding
contribution aff remevaiie ey power pantts igusgdired Hesbbbmtttddfdorappptatiboss
establishment of wind power plants.

One of the minor changes under the Regulationdsidit to the practice of provisionalticle 1C
which enables Licensees to carry out the compleangmtctivities and the by-produattivities fo
the generation of eléttityiiy ith¢hgegenatiatiofadids o tatate dronabherass Adcoaiitighylyt Hhetid
setting forth for carrying out such activities istended until 31 December 201PhaRegulkim
also introduces new standards regarding ancillaryises provided by geretiatiohidensasses
auto-producer icensees to TEIAS and distribution companies. Astipe Regulation such ancille
services shall be provided in accordance with AagilService Regulation dated 27 December |
and Electricity Market Network Regulation datedI&huary 2003.

In a nutshell, the Regulation provides the Licessmed prospective investors with a méiendly
legislation. Tiitee amemdimentts ae Higisfudyperpettea set dbistagryo tendanmecthehdbved
investments despite the scraps of the global filghnodsis.
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